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1. Loan Market Panorama

1.1 The impact of recent economic cycles and the 
regulatory environment 
The Mozambican loan market has been seriously impacted 
by the country’s financial situation, more specifically by its 
debt, as well as by recent global economic cycles. 

As a result of this, one of the Mozambican Central 
Bank’s reference rates (FPC – Facilidade Permanente de 
Cedência),which is the rate at which the it lends to the Mo-
zambican Commercial Bank, has increased seven times since 
November 2015. As a direct consequence, there has been a 
decrease in the loans granted by local banks. This decrease 
in the loan market can also be attributed to the decrease in 
the economic growth that the country is undergoing.

1.2 The high-yield market 
The high-yield market has increased both local and inter-
national banks’ appetites for granting loans to Mozambican 
entities. On the other hand, due to the situation described 
above, Mozambican clients have found themselves in a more 
difficult position to access these loans (due to their reduced 
capability) and, when they have accessed such loans, to 
service them. The financing terms and structures of loans 
granted by both local and international banks have also been 
adjusted in order to accommodate Mozambican clients’ re-
duced capability to generate resources for repayment. 

1.3 alternative credit providers 
The financial sector in Mozambique is highly regulated. 
Credit and financial institutions must be authorised to op-

erate by the Central Bank, and are allowed to grant credit 
on a professional basis only while working under the direct 
supervision of that same entity.

The other alternative means of generating credit to which the 
Mozambican market resorts, and which has seen significant 
growth, is loans from companies related to the borrower: 
shareholder loans, sister-company loans and others. As per 
the Mozambican Civil Code, those loans do have a limita-
tion in terms of the interest rate applicable to them, and any 
interest charged above this limitation is considered usurous. 
Also, as per the exchange rate rule, if the related company is 
a foreign entity then the rate should preferably be zero, or as 
close as possible to that.

1.4 evolution of banking and finance techniques 
There is a huge growth in the techniques applied by credit 
and financial institutions – both local and international 
banks – providing credit to local borrowers. For example, 
most lenders have developed their information and technol-
ogy in such a way that borrowers can be connected and liaise 
with lenders even if they are separated by distance. In the 
same vein, most lenders offer tailor-made solutions to cater 
for the specific needs of borrowers, instead of standardised 
products which may not be adequate to one client’s needs. 
We could name several other examples of institutions evolv-
ing their techniques in order to better serve client’s needs.

1.5 recent or expected legal, tax, regulatory or 
other developments 
The Central Bank has implemented, with effect from 15 
April 2017, a new reference rate (previously there was no 
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mandatory reference rate), which should now be used by 
credit and financial institutions as the basis for the calcula-
tion of interest rates to be applied to loans that they grant 
their customers. With this new index the Central Bank aims 
to bring more transparency to the market, specifically in the 
compilation and disclosure of interest rates to customers.

2. authorisation

2.1 requirements for authorisation to provide 
financing to a company 
Under the Law of Credit and Financial Institutions, the pro-
fessional granting of credit is an activity to be carried on 
exclusively by credit and financial institutions that have been 
approved by the Central Bank for this purpose.

Obtaining authorisation to operate as a banking or other 
credit or financial institution is a strict process, carried out 
by the Central Bank, under which entities that will hold 10% 
or more of the entity in question are subject to analysis of 
their financial, reputational and organisational capabilities. 
Several documents should be supplied under the approval 
process, after which the Central Bank performs an analysis 
and takes a decision within a period of 45 days. This is count-
ed from the date on which the documents are presented or, if 
additional documents are requested, from the date on which 
these additional documents are presented. 

The list of documents to be provided includes:

•	A description of the type of institution to be incorporated, 
with an explanation regarding the adequacy of the share 
capital for its stability;

•	Draft articles of incorporation of the institution to be in-
corporated;

•	Activities programme, geographic location, structure, and 
human, material and technical means to be utilised;

•	Provisional accounts for the first three years of activity of 
the institution to be incorporated;

•	Identification of the founding shareholders, with specifi-
cation of the amount to be subscribed by each of them, 
including declaration that the funds are not of criminal or 
illicit provenance as well as declaration of the shareholders’ 
good faith (the circumstances are mentioned in the law); 

•	Declaration that at the date of incorporation of the institu-
tion the amount of the share capital requested by the law 
will be deposited in a financial institution operating in 
Mozambique;

•	Articles of association of the entity requesting approval 
(the founding shareholder, in the case that the founding 
shareholder is a juridical person) and organogram of the 
group in which the founder is included (if applicable);

•	Shareholders’ income statements and balance sheets for the 
last three years;

•	Lists of the shareholders of companies that hold 10% or 
more of the shareholding participation in the founder; and

•	A list of the companies in which the founder holds 10% or 
more of the shareholding participation.

The requirements are the same for all credit and financial 
institutions, whether banks or not.

3. Structuring and documentation 
considerations
3.1 restrictions on foreign lenders granting loans 
Foreign lenders are allowed to provide loans to Mozambican 
entities. As per the foreign exchange control regulations, 
such transactions are classified as capital transactions, and 
are subject to the Central Bank’s prior approval. This ap-
proval is acquired by submitting relevant documents and 
forms to the Central Bank. As part of its analysis, the Central 
Bank will take into consideration the company’s capacity to 
repay the loan, the interest rate being applied by the foreign 
institution, and any other matters that it deems relevant.

3.2 restrictions on foreign lenders granting 
security
Under the foreign exchange control regulations, the grant-
ing of securities by Mozambican entities to foreign lenders 
is considered as a capital transaction, and is subject to the 
Central Bank’s prior approval. The approval process is the 
same as that described above (3.1, restrictions on foreign 
lenders granting loans). 

3.3 restrictions and controls on foreign currency 
exchange
Foreign currency exchange comes under the exchange con-
trol regulations, and the opening of an account in foreign 
currency by a national entity is subject to prior approval 
from the Central Bank. 

If the account holder is a natural person, the account may 
be fed by:

•	Deposits of notes or travellers’ cheques; 
•	Bank transfers; 
•	Funds resulting from loans contracted abroad; and
•	Deposits by any other means of payment acceptable to the 

banking system.

If the account holder is a juridical person, the account may 
be fed by: 

•	Funds resulting from loans or intended for their repay-
ment; 

•	Funds resulting from income from export or income from 
investment abroad; 



MOZaMBiQUe  Law and Practice
Contributed by Couto, Graça e Associados Limitada (CGA) Authors: Célia Francisco, Rita Donato

6

•	Bank transfers (domestic and external); and 
•	Deposits of other payment means acceptable to the bank-

ing system.

3.4 agent and trust concepts 
Mozambique does not recognise the concept of trust. Mo-
zambican Law does recognise the concept of “agent” as 
someone who, under an agency agreement, will undertake 
to promote for and on behalf of another person in entering 
into agreements, and will receive remuneration in return. 
The role of the agent under Mozambican law is limited to 
being a promoter of other persons’ business, and does not 
extend to actually entering into agreements (unless a special 
mandate is granted for this purpose).

3.5 Loan transfer mechanisms 
A loan can be transferred through a credit assignment. Ac-
cording to Mozambican law, a credit assignment to a new 
lender can take place even without the consent of the bor-
rower, although it will only have effect vis-à-vis the borrower 
from the moment that he is notified of it.

With regard to securities, unless the parties have agreed 
differently, the assignment of credit includes the transfer of 
securities and such other accessories of the transferred credit 
as are not inseparable from the entity which is assigning the 
credit.

3.6 debt buy-back 
There is nothing in the law forbidding debt buy-back by a 
borrower or sponsor. With regard to security, the Mozam-
bican Commercial Code forbids a company from accepting, 
as security, shares representative of its own capital, except 
to secure the term of office of the holders of the company’s 
corporate bodies’ roles.

3.7 Public acquisition finance 
Mozambique does not have any rules regarding “certain 
funds”. 

4. tax

4.1 withholding tax
The payment of withholding tax is due on payments of inter-
est by the borrower when the lender is a foreign entity.

4.2 Other taxes, duties, charges or tax 
considerations 
Alongside income tax, stamp duty is also due on loans grant-
ed to Mozambican companies. The payment of this tax is due 
by the borrower. It is due on the loan agreement, the security 
agreement and on the interest paid.

4.3 Usury laws 
The Mozambican Civil Code establishes limitations on the 
interest rates charged on civil loans (which are those charged 
by entities which are not financial institutions). Financial 
institutions, on the other hand, are liberalised and free to 
charge the interest rates that they deem appropriate. The 
Central Bank does, however, issue guiding interest rates for 
the market. The annual interest rate on a loan should not 
exceed 8% if the credit is granted with security, or 10% if it 
is granted without security.

If the loan is made by a foreign lender, the transaction is 
classified under the foreign exchange regulations as a capi-
tal transaction, and is subject to the Central Bank’s prior 
approval. As part of its analysis, the Central Bank take into 
consideration the following points:

•	If the lender is a parent company or is in a group relation-
ship with the borrower, the interest rate should preferably 
be zero, or as close as possible to it; and

•	If the lender is a financial institution, the interest rate 
should not be above the rates applicable in either the Mo-
zambican market or the lender’s market.

5. Guarantees and Security

5.1 assets typically available and forms of security
All assets can be used as collateral, with the exception of 
land. According to Article 109 of the Mozambican Constitu-
tion, “the land belongs to the state, and cannot be sold, or 
by any other form alienated, nor mortgaged, hypothecated 
or seized”. The state grants individuals the right to use the 
land (the “Direito de Uso e Aproveitamento da Terra” in 
Portuguese). Under this right, which cannot be confused 
with ownership, the holder can build properties on the land 
which he will own, just as he can plant things on it and own 
the resulting yield, but the land itself will continue to belong 
to the state.

The main real securities to be entered into are pledges and 
mortgages. The main personal securities are sureties and 
promissory notes.

For movable assets, the main security to be entered into is a 
pledge, except if the movable assets are subject to registra-
tion, in which case they are subject to mortgage (e.g. cars, 
boats, aeroplanes).

For immovable assets the form of security is mortgage, 
which should be entered as a public deed and is subject to 
registration at the place where the assets are registered. 

Under Mozambican law pledges of things, as well as sureties, 
are not subject to any particular formality, but it is advis-
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able and common practice to conclude a written agreement, 
signed by the parties, that becomes a valid and enforceable 
document in terms of Mozambican law.

Regarding formalities, it is also recommendable that the sig-
natures on the agreements are certified by a notary, who will 
certify the identity of the person or persons signing on behalf 
of each of the parties, as well as their powers to represent 
and bind them. This is common practice in Mozambique, 
and especially in respect of documents that are signed by 
several parties from different jurisdictions, as it is required 
that each of the parties delivers to the others certified cor-
porate documents that evidence the identity and powers of 
each signatory to bind the relevant party. Such notarisation 
should, thereafter, be confirmed by the Mozambican Con-
sulate or Embassy of the jurisdiction of each of the notaries 
that have certified the signatures. It is notable that, should 
the signatures not be certified, the agreement will remain 
valid and enforceable, but the parties may dispute the pow-
ers of each of the signatories to undertake the obligations 
contained in it. 

The timing of this process will depend on the assets involved, 
and the place where they are registered. The costs will de-
pend on the amount that is guaranteed, which is the base 
used for the calculation of the notary fees and registration 
fee due.

5.2 Floating charges or other universal or similar 
security interests
Mozambican law does not permit a floating charge or other 
universal or similar interest over the present and future as-
sets of a company. What is allowed is a future security of the 
same type as the one entered into. For example, if a mortgage 
is entered into today to cover a particular loan agreement, 
we can establish that it also covers all the loans that the same 
borrower might have with the same lender, up to a certain 
amount.

5.3 downstream, upstream and cross-stream 
guarantees
It is possible for entities to give downstream, upstream and 
cross-stream guarantees. Although, as a general rule, Mo-
zambican companies cannot provide securities for third par-
ties’ liabilities, this does not apply to cases in which: 

•	The Company has an interest in the loan on which they 
are offering security (this should be justified in writing, by 
the board); or 

•	The company is dominant or there is a group relationship 
between them.

5.4 restrictions on target
In the Mozambican regulatory environment there are no 
specific regulations regarding financial assistance or the 

granting of securities to a target being acquired. Thereafter, 
the general principle with regard to securities mentioned 
above (5.3, downstream, upstream and cross-stream 
guarantees) will apply. With regard to loans, we are not 
aware of any restriction, apart from the exchange rate ap-
plicable if there an exchange transaction involved.

5.5 Other restrictions 
If there is an exchange transaction (a transaction between a 
resident and a non-resident, in which there is entry or exit 
of money, or possibility of entry or exit of money from the 
country) this is classified as a capital transaction, and there 
is need to follow exchange control procedures. This means 
that the Central Bank’s prior approval for the transaction is 
required.

5.6 release of typical forms of security 
Securities that are subject to registration must be deregis-
tered in order to be released. A document should be signed 
by the parties, which should follow the same formality as the 
documents that created the mortgage: if the mortgage was 
incorporated by public deed, a new document by public deed 
should be issued to cancel the registration.

For securities that are not subject to registration there is 
normally no formality, and the parties agree to release them 
by means of a communication sent by the lender to the bor-
rower informing them that there is no longer any amount 
in debt. The security can then be cancelled with no negative 
effects.

5.7 rules governing the priority of competing 
security interests
The rules governing the priority of competing security are 
the following: 

Privileged credits 
These are provided for as a right granted by Mozambican 
law, in view of the origin of the credit, to certain creditors to 
be paid preferentially to other creditors. 

In certain circumstances, the state and local administration 
have a privilege of a general nature in respect of movable as-
sets (privilégio mobiliário geral) to secure credits for indirect 
and direct taxes. Employees also have a privilege of a general 
nature in respect of movable assets (privilégio mobiliário ger-
al) for credits resulting from employment agreements. The 
judicial costs incurred in an enforcement procedure have a 
privilege of a special nature in respect of the relevant mov-
able assets (privilégios mobiliários especiais). 

Privileges of a general nature in respect of movable assets 
(privilégios mobiliários gerais) rank prior to any other se-
curity.
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real Securities 
The creditor acquires the right to receive payment with pref-
erence over the other creditors for the amount, or for the 
incomes, of particular assets of the debtor or of a third party, 
even if those goods are subsequently transferred. This gives 
the creditor a privilege in prejudice of the others, confer-
ring on him a juridical position of advantage in relation to 
the common creditors. The main securities of this type are 
mortgages and pledges.

Personal Securities 
Regarding the survival of subordination clauses through the 
insolvency of the borrower, please see 7.3, The order credi-
tors are paid on insolvency, and note that subordinated 
credits are paid in fourth place, under ordinary credits.

6. enforcement

6.1 circumstances in which a secured lender can 
enforce its collateral
A secured lender can enforce collateral in the circumstanc-
es and manner established on the loan or collateral agree-
ment. This occurs primarily in cases of default of the said 
agreement, but it can also occur in cases of default of other 
agreements (enforcement of security for default of the loan, 
enforcement of an agreement for cross default).

The enforcement of security can be done in three ways:

•	Judicially, where the law establishes that the enforcement 
has to follow the formality of a court enforcement; 

•	Extra-judicially, where the parties agree, out of court, that 
they will sell the collateral assets to whomever will offer 
the best price, with the return being used to settle the debt; 

•	By means of delivery of the assets to the creditor as com-
pensation for the payment of debt. In this third method of 
enforcement, the interested parties may agree that instead 
of causing the judicial or extrajudicial sale of the pledged 
goods, they will instead be allocated to the pledgee for a 
certain amount established by the court. 

The enforcement of loans can be done in court or by means 
of arbitration, in this last instance, when the parties have 
chosen to resort to arbitration in the agreement.

6.2 Foreign law and jurisdiction
Whether or not a choice of foreign law as the governing law 
of the contract will be upheld depends on which agreement 
we are referring to:

•	If the choice is made in the loan agreement, being an agree-
ment of obligations between the parties, this choice of law 
will be upheld in Mozambique. However, our law does re-

quest that the foreign law chosen has some connection with 
the transaction.

•	If the choice is made in the security agreement, and the as-
sets that it relates to are located in Mozambique, the choice 
of law will not be upheld in Mozambique. According to our 
law of conflicts, the applicable law should be the law of the 
place where the assets are located.

In court cases related to in rem rights for immovable assets 
located in Mozambique, the choice of a foreign jurisdiction 
will not be upheld. The choice of foreign jurisdiction will be 
upheld, however, with regard to a loan agreement. 

Waivers of immunity will not be upheld in our jurisdiction.

6.3 a judgment given by a foreign court 
A sentence or an arbitral award obtained in foreign court will 
be enforceable in Mozambique after a review and confirma-
tion by the competent court. Such review does not entail 
a retrial of the merits of the case, but only a review of the 
procedural aspects of the judgment.

6.4 a foreign lender’s ability to enforce its rights
There are no other matters that might impact a foreign 
lender’s ability to enforce its rights under a loan or security 
agreement.

7. Bankruptcy and insolvency

7.1 company rescue or reorganisation procedures 
outside of insolvency
Outside of insolvency proceedings there are two types of res-
cue or reorganisation procedure for recovering companies: 
extrajudicial recovery (or extrajudicial business rescue) and 
judicial business rescue.

These procedures may only be initiated by a debtor who, at 
the time of initiation: 

•	Has regularly exercised its business for more than 12 
months and is not insolvent (or, if it has been insolvent, has 
had its responsibilities declared extinct by final judgment); 

•	Has not obtained, within the last two years, the concession 
of either a judicial business rescue or lodged an extrajudi-
cial business rescue; and 

•	Has not been convicted, nor is in the process of being con-
victed, as a director or dominant shareholder, of any of-
fence in respect of Mozambican law.

extrajudicial Business rescue 
This is executed, in principle, under Law no. 11/98 of 8 July 
1998 (the “Arbitration Law”) but creditors and debtors may 
also make private agreements for the restructuring of the 
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debtor (banks and credit institutions, for example, usually 
opt to refinance distressed companies). 

To this effect, the debtor must convene all its creditors, either 
by publishing a notice in the Government Gazette and in a 
newspaper with wide national circulation or by registered 
letter with acknowledgment of receipt, informing them that 
they must submit, within 30 days, their credits or their con-
testation of the rescue plan.

These proceedings require that the debtor negotiates a plan 
for extrajudicial recovery with its creditors. If the creditors 
do not give their approval, then either the process becomes 
judicial under a judicial business rescue proceeding or in-
solvency proceedings commence. Only when the minutes of 
conciliation or mediation, containing the approved recovery 
plan, have been deposited with the competent court clerk 
will this extrajudicial proceeding produce its legal effects.

The extrajudicial recovery plan may not contemplate pre-
payment to creditors that are not subject to such plan. Fur-
thermore, the extrajudicial recovery plan does not imply the 
suspension of rights, actions or executions, nor the impossi-
bility of requesting the declaration of insolvency by creditors 
who do not adhere to the plan.

The debtor may propose that creditors appoint an admin-
istrator to work together with the debtor’s board of direc-
tors and with some creditors appointed by the committee 
of creditors (if existing) in conducting the debtor’s business 
and in implementing the approved recovery plan. Such ad-
ministrator is remunerated at a rate to be adjusted by the 
general assembly of creditors. However, creditors working 
in the management of the company are not remunerated.

Judicial Business rescue 
This is executed through the courts and can only be initi-
ated by the debtor (through its board of directors or any 
remaining shareholders in the debtor company, or a surviv-
ing spouse, heir or executor).

The entire process is supervised by the court, which will ap-
point an insolvency administrator. This insolvency admin-
istrator is obliged to submit monthly reports on the debtor’s 
activity during the recovery process to the judge overseeing 
the recovery, as well as a final report on the execution of the 
rescue plan upon termination of the process.

Once the judge accepts the debtor’s petition to enter into a 
judicial business rescue, the creditors are notified (by means 
of a notice published on the Government Gazette and in a 
newspaper with wide national circulation, as well as a letter) 
in order to allow the creditors to submit their claims or to 
oppose the business rescue.

It is up to the insolvency administrator to verify and recog-
nise the creditors’ claims and to conduct the management of 
the debtor’s business while the debtor is in business rescue 
proceedings.

Once the judicial business rescue is granted, the course of 
any pending claims and actions and executions against the 
debtor is suspended for a period of 180 days.

Furthermore, once the rescue plan is approved by the general 
assembly of creditors and the rescue process commences, 
such rescue plan will be binding to both the debtor and the 
creditors that are subject to it. This means that when judicial 
business rescue commences, creditors and claimants may 
not continue with, nor can they institute, legal proceedings 
against the company in any form. 

Other notes
It is important to clarify that the Insolvency Law is relatively 
new in our jurisdiction and still needs to be tested. We have 
no knowledge of any extrajudicial business rescue having 
been lodged and, to the best of our knowledge, since the 
entry into force of the Insolvency Law only three cases of 
judicial business rescue have been petitioned, and these are 
still ongoing.

The above is not applicable to financial institutions, which 
are regulated by specific legislation. Restructuring of a finan-
cial institution is carried out under the supervision of the 
Central Bank, who will determine extraordinary measures to 
rescue the financial institution in distress. These can include 
intervention in the management of the financial institution, 
wherein the Central Bank appoints directors to manage the 
financial institution during a certain period of time. 

If the Central Bank opts, as an extraordinary measure, for 
such intervention and appoints directors to manage the fi-
nancial institution, all executions against the distressed fi-
nancial institution, or against its assets, are suspended while 
this lasts. If the extraordinary measures do not have a posi-
tive outcome, the governor of the Central Bank orders the 
liquidation of the financial institution (such declaration, for 
legal purposes, corresponding to the declaration of insolven-
cy) and appoints the chairman of the liquidation committee.

7.2 impact of insolvency processes 
Once a judgment declaring the insolvency of a company 
is issued, all and any claims and executions against the in-
solvent company will be suspended (with the exception of 
claims instituted or executed by the debtor’s employees). 

The suspension referred to above also includes any retaining 
right held by a creditor, who must return any assets so re-
tained to the insolvency administrator and, also, the exercise 
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of debtor shareholders’ rights of exoneration or sale of their 
respective shares.

Furthermore, the declaration of insolvency will prevent a 
creditor from seeking extra-judicial sale of their collateral 
and from initiating any proceedings against the debtor.

This means that from the moment that the insolvency has 
been declared, the lender’s rights will have to concur with 
all creditors’ rights and must be approved by the insolvency 
administrator. Any enforcement of the lender’s rights will 
have to take place within the insolvency proceeding.

It should be noted that the declaration of insolvency must 
establish the legal term of the insolvency, i.e. its commence-
ment date, but this may not be retroactive beyond 90 days 
from the date that the petition itself is made. This means 
that acts performed within this timeframe may be revoked 
and not count for the determination of the insolvent estate. 

7.3 The order creditors are paid on insolvency
Creditors are paid in order of their respective class. The 
ranking of credits is as follows:

•	First – non-concurrent claims;
•	Second – credits arising out of labour legislation or which 

result from occupational/work-related accidents;
•	Third – credits with real guarantees (credit secured by real 

rights); and
•	Fourth – ordinary credits (unsecured credits) with special, 

general or subordinated privilege.

Non-concurrent claims, which have priority over any other 
credits, are:

•	Remuneration owed to the insolvency administrator and 
his/her assistants, and credits arising from the labour legis-
lation or from occupational/work-related accidents regard-
ing services rendered after the declaration of insolvency;

•	Amounts that were provided to the insolvent estate by the 
creditors;

•	Expenses associated with the apprehension, administra-
tion and realisation of assets and the distribution of the 
respective proceedings, as well as the costs of the insol-
vency process;

•	Judicial costs associated with actions and executions in 
which the insolvent estate has been unsuccessful; and

•	Obligations arising from valid judicial acts performed dur-
ing the judicial business rescue or after the declaration of 
insolvency, and tax relating to matters that occurred after 
the declaration of insolvency.

7.4 risk areas for lenders 
The declaration of insolvency binds all of a debtor’s credi-
tors, who cannot exercise their rights outside of the insol-

vency proceeding. Therefore, and as all claims from creditors 
must be declared to the court, the lender shall mention the 
amount of its claim as well as any security over the assets of 
the insolvent debtor from which it may benefit.

Also, as referred to above (7.2, impact of insolvency pro-
cesses), the declaration of insolvency may establish a legal 
term of up to 90 days from the petition of insolvency, which 
means that those acts performed within such time may be 
found null and revoked.

Furthermore, there are some acts which are ineffective to-
wards the insolvent estate (and, thus, void), regardless of 
whether or not the debtor intended to defraud its creditors 
and irrespective of whether the contracting party had knowl-
edge that the debtor was in financial distress. Such acts are: 

•	Payments by the debtor of debts which are not due for pay-
ment;

•	Payments of debts due and payable within their legal term 
in a manner not provided for in the contract;

•	Practice of acts free of charge, within a period of two years 
prior to the declaration of insolvency; 

•	Repudiation of an inheritance or legacy within a period of 
two years prior to the declaration of insolvency;

•	The sale or transfer of the business without the express con-
sent of, or payment to, all creditors; and

•	The registration of a real right and the transfer of owner-
ship thereafter, or the endorsement of immovable property, 
made after the insolvency has been declared.

Notwithstanding the above, it should be noted that bilateral 
agreements are not terminated by the declaration of insol-
vency, and can be complied with by the insolvency adminis-
trator if such compliance reduces or prevents the increase of 
the liability of the insolvent estate or the assets of the com-
pany. Non-compliance with these agreements entitles the 
contracting party to compensation.

It is possible to set-off, with priority over all other creditors, 
the debtors’ debts due up to the date of the declaration of 
insolvency. However, it is not possible to set-off the credits 
transferred after the declaration of insolvency, save in cases 
of succession by merger, incorporation, spin-off of death, 
and the credits, even if due, which are transferred at a mo-
ment where the financial distress of the debtor was known 
or when such transfer is made fraudulently.

8. Project Finance

8.1 introduction to project finance 
Project finance is one segment of the loan market that has 
experienced growth in recent years. With the development 
that the country has been undergoing, it has been necessary 
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to build large infrastructural and industrial facilities, and 
project finance has played an important role in this process.

In terms of the legal framework, there is no specific legisla-
tion which is applicable to project finance. There are, how-
ever, some lending structures that have been approved in 
the context of the approval of some concession agreements 
for the country.

8.2 Overview of public-private partnership 
transactions
PPP transactions in Mozambique have been regulated since 
2011. The law that was enacted establishes the legal frame-
work for the process of contracting, implementing and im-
plementing PPP, large-scale projects and business conces-
sions. As per the said law, a PPP is defined as an undertaking 
in the public sector (excluding mineral and petroleum re-
sources) or in areas of the provision of public services, in 
which under contract and with full or partial financing of 
the private partner, that partner undertakes to provide the 
necessary investment and perform the respective activity 
for the efficient provision of services or goods, the avail-
ability of which to users it is the responsibility of the state 
to guarantee.

PPP takes one of the following forms: a concession contract, 
a management contract or an assignment of operation con-
tract.

8.3 Government approvals, taxes, fees or other 
charges
PPP agreements are subject to the “administrative court visa” 
as a condition of their global effectiveness. This visa aims to 
assess the legality of the agreement and confirm the budget 
provision for its expense, as well as to confirm that the state 
has received the most favourable conditions possible.

8.4 The responsible government body 
A PPP can be implemented in the public sector, except for in 
relation to mineral and petroleum resources. The Adminis-
trative Court is the body responsible for the verification of 
all PPP agreements, irrespective of the specific sector.

8.5 The main issues when structuring deals
Under the legal framework that is currently in place there is 
no establishment of the legal form that a project company 
has to have, leaving the parties free to create the type that 
they deem appropriate for the purpose. But the law does 
establish that PPP investment must benefit the Mozambican 
economy, create jobs for Mozambicans, offer opportunities 
for technology transfer to locals and help build local small 
and medium enterprise.

In terms of funding, the parties are free to source the best 
funding that they find suitable for the project.

It is notable that the law establishes that for strategic PPP 
projects, or projects that are in the social-economic inter-
est of the country but are not financially feasible, the entity 
responsible for the financial oversight of the project may, 
upon express consent of the government: 

•	Participate in its financing or provide a financial guarantee 
in favour of the project, on due consideration; 

•	Facilitate access to guarantees for financing requested from 
multilateral or governmental institutions; and/or 

•	Grant a subsidy or compensation for the provision of its 
services or sale of products at prices or tariffs below or close 
to the actual cost of such service or products.

8.6 The acquisition and export of natural resources
In recent years Mozambique has experienced major growth 
in the natural resources sector, with oil and gas as the major 
resources. The discovery of gas in the Rovuma Basin has 
meant that Mozambique is now ranked amongst the top 
countries in the world in terms of natural reserves.

The laws in this sector establish that at least 25% of the coun-
try’s oil and gas production should be reserved for the local 
market.

8.7 environmental, health and safety laws 
With regard to environmental, health and safety laws, there 
is a general statutory obligation to undertake operations in 
a prudent manner, obey health and safety rules, protect the 
environment and facilities, and utilise resources and existing 
facilities rationally. There is no specific legislation applicable 
to PPP.

For environmental rules the overseeing body is the Envi-
ronmental Ministry, while for health and safety laws it is the 
Ministry of Labour.
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9. islamic Finance 

9.1 Overview of the development of islamic finance 
Mozambique does not have any particular law or regulation 
relating to Islamic finance, nor any policy in that regard.

9.2 requirements for islamic banks and takaful 
operators to operate
Under Mozambican law the requirements for admission to a 
bank to operate are standardised, and there is no distinction 
made for Islamic banks. This is also applicable for insurance 
companies.
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